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OFFICE OF GENERAL COUNSEL

WASHINGTON, D, C, 20301
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MEMORANDUM FOR Mr. Lawrence R. Houston, General Counsel
Central Intelligence Agency

SUBJECT: S. 1035

For yo.ur information, I am enclosing a copy of the proposed DoD
report on S. 1035.

As soon as formal DoD approval is obtained, the report will be
submitted to the Bureau of the Budget.

Qe TP e

Robert T. Andrews
Office, Asgssistant General Counsel
(Manpower and Reserve Affairs)

Enclosure
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OFFICE OF GENERAL COUNSEL
WASHINGTON, D. C. 20301

May 7, 1963

lignorable Sam J. ¥rvin, Jr.
Chairman, Subcommittee on
Constitutional Rights, Comimittee
on the Judiciary

ited States Scnate

viashington, D. C. 20510

Dear Mr., Chairman:

Deference is made to your request to the Secretary of Defense
for the views of the Department of Defense with respect to 3. 1035, a
2ill ¥To protect the civilian emaployces of the executive branch of the
~ United States Governracnt in the enjoyment of their constitutional
‘ i‘ié;htﬂ and to prevent unwarranted governmehtal invasion of thf;ir
grivﬁcy. n

The purpose of 8. 1035 is to fnake it unla.wful_to reguire or
request 3 civiliﬁn employee. or person sc_e;king employment in the
c&:ecﬁtivé brancﬁ of .the United States che'rnmént,v to disclose his
race, religion, or netional origin, or the. raca, religion. 'or- national |
origin of any of his forchears; atténd meetings or to participate in
activities' ﬁnrgl&tcc} to the performance of his official duties; veport
cutside' activitics ox employr.nenﬁ unlcag theve is réason to believe.that
these a;tiviticé conflict with his official duties; 3ubmit te questioning’

about his religion, personal relationships or sexual attitudes through

Approved For Release 2005/03/24 : CIA-RDP81-00818R000100016002-1 ‘




Approved For Release 2005/03/24 : CIA-RDP81-00818R000100010002-1

2
.
.

tatorvicws, psychological tests oF polypraphs, support political
candidates, or atiend peolitical meetings; buy bonds ox other abliga-
tions iscued by the United States; discldse any itcroe of hls or his
fomily's proporty or income other than specific items ta;miing to
srdicate » conflict of interest with respect to the performance of any
of his official duties; or submit, when he is under investigation for
suisconduct, to interrogation which could lead to ﬁisciplinéry actioﬁ

&

without the ;:-rdrmnde aof requested counsel., To provide e'.-niorcememt.:
powors, the bill veats jurisdiction in the United States District Couris
to hear cases under the Act and to provide injunciive relictf, It alse
pzavideé ior a Doavd on Empleyces® 1-21;;;}1125- to investigate and hear
comnlainis charging viclation or threatened vicle.tion cf the Act.
Lirnited cxcoptions to certgin of the bill's provisions axe extended .to
the Central Intelligence Agency {GIA}, the National Security Agency
{N5A)Y, and the L sderal Dursau of Investigation {E’Bﬂ.

The Department of Defense i oppored to the enaciment of
5. 1035 in its present form. Set forth irnmcciiately below is 3
swnmary of the princ:ipic ohjoctions.

1. The bill fails to distingoish betwaen clié;ibility for
5&'m:~:1*nmentF:emplcr;rment as such, and the gpecial respousibilities

of a national security natuxe entrusted to certain Departmental

- personnel. The bukincss of inhibiting espionage by careful
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sclection of persoas to be givch access 1o sensitive information
is éz:tremely diificﬁlt at best. ‘s-;-."ithout adequate information
concerning the background, é.fﬁliatians. personal relationships,

 mores, and financial and gencral integrity of persons considered
for such acce#s. it may well be irapossible. The exemption of -
inguiries made £§r the purpose of determining eligibvility for “ -
sensitive positions (xather than simply for general employment)
weuld seem’ the rainimum neceséary to pz.'ese'rve the integrity
‘cf the exisﬁng security programs.
2. The bill fails to exempt certain ‘senaiﬁve activities
. of the Bapartment cf Defonse .from its provisions, despite the’ -’
fact that those .‘a*.;ctiw..:ities involve zceess to clasaificd évfense
ii}farx:a.ation of 'éciua}. or 'gfaater irnport tc natie.nal security timan
positions in the #gencies citéd in zection 6. The exémptions
granted to the ClA, N‘SA and FBI are based on & recognition
of the scnaitivity oi.their raisgions and, for the sam% TCasons,
should be extesded to the aforementioned activities of the
Depariment of Defense,
3. The praviéions permitting civil actiané to be filed

in the United States District Court without claiming damages or
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exhausting administrative remedics are disruptive to the
ch;artmeni's grievance procedures aud to employce-~
management relationships. To permit disregard of the
jurisdictional preregulsites to judicial review woﬁld most
cortainly encourage the filing of spurious suits and open the
door to broad and possibly organized harassment of cxecutive
actions.

4, The provision authorizing the Board on Employees!?
Rights to reprimand, suspend ox remove civilian violators
is ia devogation of the responsibilities of the employing agency
and of the Civil Service Comamission. Furthermore, the
Deard's suthority to initiate court martial proceedings against
offending mfdita.5:3,;;r supervisors is discriminatory, since penalties
involving fine or imprisonment may not be imposed on civilian -
sﬁp-ervisors who violate the texms of the Act,

5. The effectivensss of the employee organization system
of re;rcse'ntation restablished by E. O. 10938 wnuid be sericusly
disrupted. Under section 4, an employee organization could
jaiﬁ in a court suit at the cinployee's request, cven thoush the

- organization does not represent the employeces of that Defense

activity. Furthermore, under section 5 an employee organization
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could intervene in proccedings before the Doard on Employecs!

Rizhes if Yin any degree [it is] conceracd with ermaployment . |

bi’ j;i;e category in which any alleged viclztion of this‘..act occurred.

In this instance, it could intexrvene ¢Y°n without reg&rﬁ to the

wishes of the complaining employee:

fttached is a section by éection analysis wﬁich elablorateé
on the paéziﬁion of the E)é:‘partment summarized above,
'1;?;@ Burcau of the Budget advises that, from the sf#ndpoini

the Administration's Program, there is no objection to the presenta-

tion of this report for the consideration of the Cornmittee. -

Approved For Release 2005/03/24 : CIA-RDP81 -00818R000100010002-1



Approved For Release 20051‘03124 : CIA-RDP81-00818R000100010002-1

[

SECTION BY SECTION ANALYSIS

Section I{é) wcmﬁld prohibit, with certain excentions, inculries .
about an empi‘ayee's race, religian or national origin or that of his
& : -
forebears. It ia 1~cconﬁxnended that the second provise beginaing on
page 2, Iim:: a3 ch'arrzevpded to read, in part: "Provided further, That

aothing contained in this subsection shall bz coastrued to prohibit

inguiry concerping the national origin of sny employee or of any person

seching emvloyment, or the national oricin of any person eonnected

with either by blood or maréiage. when such inqguiry ;.s decmed ﬁecessa._ry
or advisable #¥&, " {emphasis added) The need for this authority is
cspacially ir:c;;por‘s:am: where an applicant or an emplcyr;é ié to bé entrusted
with highly seasitive informeation, or is io be assigned to overseas aréas

where cocrcion might be brouzht against him or his close relatives.

Section 1{1.:), in protecting an eruployee against compulsor

’

att:;néance. at meetings, forbids taking notice of an emplcyce"s participa-
i’ifm in subversive activitics or with other groups whuée interests 'nﬁght
e hostile to United States intcarests.. duch a restriction is strongly
onvosed by the ‘Dgzpazz‘tment, and is contrary to well accepted sc:cui'ity 4
practices. !&gcordingly, it is recommended that a prévié’c be added to
mzctioﬁ 1{b} zeading as £c110§vs: Wirovided furtherl. «Tha‘t,noth.iég

in this subsection ghall be construed to prohibit taking notice of the
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pariicipation of an employeo in the activities of organizations, grcups.
and movemuents decmed relevant to the national security.” This scction
is a2lzo objectionable because it appears to bar taking notlce th;at an
ermployee f2iled to attend aecurity iuductrixmti?n lecturce. In some
instances, those counscling seesions would not velate specifically to.
Hihe perforréancc of his official duties.' Yor example, the scssions
may relate exclusively to an explanaticﬂ of foreign intclligence opera=
tiona, and how cmployees helding extremely scnsitive positions may
become targets of foreign esplonage. Obviously, efforts to secure
attendance a2t such sesvions should not be prejudiced. Accordingly,

scction 1{b} should be further revised to moet this consideration,

. Bection I{c) would prohibit reguiring an eraployee to participate
in activities unvelated to his official dutics or to the development of
work ckille, It is 2esumecd that the term "official duties' is to be
broadly conatrued and that it would not bax is suingr justructions and
guidance to pernons assigned to highly sensitive duties., For ezample,
such employees may be required to report security vioiatimxé. attend
csccurity indoctrination lect"afes, and report definite indicationa of
menfal instability and cthei' vnusual behavior on the part of other
sirilarly assigned cmployecs, With the unders té,nding that these pre~

coutionary measures to safeguard highly seansiilve information axe
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part of the Yofficial duties" of every such employee, t‘xe Dcznartmcnt

of Defenae hierz oses no objection to this section.

S sction 1{d) wm.ld prohibit requiring or reciu”stmq &n cmglcyec

to make any report concersing s activities or undertakings unless they

ici

elate to the p»::riormancé of his official duties, the development of his
wprk skille, or there is rezson to believe that hie is 'enga.gcd in ocutside
activities or employment in conflict with his official duties. The
Lepartoent recogrizes that this provision was dcsignad to elimixmteA
ceriain iz nproper 1'c*zortmg practices, and infhxs respect we eunpor
the princ k iple behind this provision. However, thc:m are some in_sta.nc:es
in 4*:-:hich there is 2 goéd .a.ud sufficient cause for requiring such reports.
For example, it may bo necessary to deté emine whether an employee
is evngaged in political aétivii;ies proscribsd by the i—i'a.tchl.zkc't. Gﬁviously,
the bééf way to ascertair.x“the facts is to ask the em;alcyéc; for an |
cypianation. Xt is also iriportant that . *’tployeé assigrwd te se'lsztim,
duzieé report any #pp.roach by known intelligence aﬁ.ents , his pla.mmx:i
ravel té cemmuni*»t-—cantroikd coufxtnc.;. or his attendance at such
meetings where roprusent‘x&ivos of cuc‘z countries will be in atten&ancc.
To qﬁbiao »T o§1szo*x for thesc —-?ecial circunstances, it is recbmmamdec{

that a proviso be added at the end of pé,ge 3, Une 725, reading subs tanti&liy

Abproved For Release 2005/03/24 : CIA-RDP81-00818R000100010002-1 _




Approved For Release 2005/03/24 : CIA-RDP81-00818R000100010002-1

4
ag follows: "Provided, however, That nothing contained in this subsection

shall be construcd to prohibit requesting a report when necegsary for
law enforccrment purposes or when the cniployee is agsigned to

activities or undertakings related to the national security,

Cection 1{c) would generally prohibit i.nterrog-a‘tion,' éxamination
ot pgychological tests deasigned to clicit information about an individual's
pereonal relationship with any relative, his religious beliefs or practices,
or kis attitude or conduct with respect to scxual matters,. The Deparnnént
s in agrecmenﬁ that such imjuiries 31"(72 not requircd io deécrmine cligibility
fox ncn-scasitﬁre positions..- ‘But when it comes to dct;ermiﬁing the sulit~
azility of employees for positicns_involvialg a high degree of ‘personal '

reuponsibility and often a high degree of psychological pressure or nervous

strain, the resulis of such examinztions and nsycholosical tests may bro-
X -

c"mca‘a.n iraportant insight. Examples of sﬁch positiaﬁs ave th;;se reguiring
access to nuclear wé_&:gmw and nuclear we:s?on systeme, chemicat and
biological warfare _i;xform.ation. and operational warx pigxﬁfs data, Bécause
of t’né grave responsibilities, there is 2 need to evaluate fully the suitability
and d.epehnc’sabiiity of cach prospective employee to determine the exlstence
of SJYLL cp-seated emotional problema involﬁing his family, sex attitud'cs

and conduct,. While section 6 permits some limited psyehological testing,
&

it applics cnly to a very limited number of Department of Defensc employcus
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(those employed in the Natlonal Security Ageney) and then only under
very restrictive circumstances. Imployees occupying "eritlical-sensitive
positions™ must, of necessity, nieet higher standards, and conseéuently
must be examined on matters which would not be considered in determining
eligibility for less seusitive positions or non-senaitive positions. By
"sensitive-critical positions™ we mean any position the principle duties
of which include: (a) Access to .'1‘019 SECRET information; (b)
development or approval of war plans, plane or particulars of future or
wajor or special operations of wax, or critical and extremely important
itemis of war; (¢} developraent or approval of plana, policies or programs
which affect the overall operations of a department or agency, . e.,
policy~-making or policy determining positions; () mvestigative duties,
- the issuance of perzonnel sccurity clearances, or duty on personnel
security b‘sar‘.c}s; or (e} fé&uciary. public contact, or other duéies :
dernanding the highest degree of public trust, Acé.ordingly, a proviso
ghould be added that would permit the Department to conduct such
faterrogations, examinations or psychological testing where the position
is designated Yeritical-sensitive. ¥ While the Department belicves @s
suthority is essential to effectlve security cperations, it would e¢xercise
it only where the circumstances warzant it, and then only uader properly
administered dontrals.,.

Section 1{{) would prohibit requiring or regquesting an applicant
Approved For Release 2005/03/24 : CIA-RDP81-00818R000100010002-1
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with his relatives, his religious beliefs, or his attitude or conduct
with respect to sexual matters, The Natienal Security Agency would
be exervpted, but only under the restrictive conditions imposeﬁ by
gection 6. Undex De;ﬁ.rtment of Dcfeﬁse Directive 5210.48, July 13,
1965, polyuraph ¢xaminations may be conducted only with the pricr
written cousent of the individual, and if he refuses, no adverse action
may be taken by the Department. It iz believed that this policy should
be continued, and that polygraph tests should be permitted in specific
securily cages which cannot otherwise be resolved, provided the
individual voluntarily consents. Accordingly, Itis recommended that
& clause be added beginning on line 18, page 5, reading as follows:
"anless the employca voluntarily consents to such a test in order to
resolve specific quostions relating to his suitabili_ty' for employment or
suitability for assignment to activities or undertakings related to

the national seourity,

Section 1{g} would prohibit coercion of any employee {0 coutribute
to the noraination or election of a person or groups of persons to public
office. Wlhile the Department supports the objectives of this section,
it is noted that the Commission on Political Activities of Goverament
Persannd'hgs suﬁmﬁttﬁd sweeplag recommendations for revision of
the Hateh Act. The Committee may wish to dﬂefér conslideration of

this pﬁ‘uvisimn in favor of the broader study.
Approved For Release 2005/03/24 : CIA-RDP81-00818R000100010002-1



Approved For Release 2005/03/24 : CIA-RDP81-00818R000100010002-1

Section i(h), barzing coercioﬁ in bond drives and charity
drives, reflects the policy of the Exccutive Branch and of the Depart-
ment of Defense, and as such, we concur. However, we objcct to the-
fact that under scction 5(1) a miitary oificer, unlike his civilian
counterpart, could be charged with a criminal offense bf an cmployee
who believed he had been subjected to coercion. In the Department's
report to the Senate Armed Services Committze on S, 1034, 90th
Congress, a bill "To protect members of the Armed Forces of the
United States by prohibiting coerelon in the solicitation of charltable
contributiona and the purchase of Government sceurities," we notod,
"The bill as written, could make eriminal acts of errors of judgment,
excesseg of veal, misundersicod comununications, or misinterpreted
actions or motives, The Department of Defenae does not consider
criminal sanctions as either enlightencd, effective or appropriate
measures for dealing with such cases. Administrative personnel action
18 eminertly move suitable, ™ Furthcrmore, c;hould 2 military officer
deliberately diér%gard administrative instructions, emple authority
already exists to charge him for failure Yto ochey any lawiul general
order or regulation' wader Article 32 of the Uniform Code of Military
Justicy (10 U.8.C. 892). Conseguently,. the Department of Defense
believes that it alveady has gufficlent authority to deal with this kind

of coercion complaint.
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Section 1(i), by placing restrictions on requiring or requestiag
an employce to disclose financial information, serlously handicaps the
Departmentts ability to evaluate an individual's personal financial
stability and susceptibility to bribes or other financlal pressures. This
ig especially fmportant in cases in which the Department recelves
information that an employee holding an extremely véensitive position is
reported to be in serious {inancial straits., A qpn:limr of individualse ‘
have become inveolved in esplonage against tl}é’()ni_ﬁed Statces or have
aitempted to do sa, solcly because t}wy waere deeply in debt and hoped
to make a fast recovery by selling ioformation to forcign powesrs.
Ofiten timas sufficicont financial information cannot be obtained simply
by checking credit agencies, creditors ox ot_her finzaclal institutions.
In many instances, the cmployee must bie interviewed and a frank dis-
cuscion held in order to find the basis for his financial irre.apanssihﬂity
or unexplained affluence. Should the right to make informal inguiries
be denled, the Department may be required to initiate disciplinary ox
removal actions on the basis of information which does not include the
employee's denial or explanation. Thus the prohibition not only blunis
the Depariment's investigative effort, but also meay operate to the
detriment of the cmployee. Accordingly, it is recomumended that the

following provisg be added on page 7, Hne &: "Provided further, That
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Se:c_tiun 1{k} would prohibit interrogation of an employee "under
investigation for misconduct" without the precence of counsel, or other
person, if he so res%;uests. The Department recommends that the words
"or other person of his cholce® be delcted from lines 8 and 9 of page 8.
Since this zection is designed to protect an craployec's legal rights, it
is questionable whether the presence of non-l¢gal counsel would assure
that protection. Further, this outside party wmight also be dircetly
ot indirectly involved in the iavestigation, in which event his preasnce
would not be in crder. |

It is assumed that section 1{k}, by providing for 'th’e 'right of
counsel to be present, does not carry with it thé obligation of the
government to fursnish his counscl. In sowe situations, the Department
hag rnade available a government lawyer to insure that the employee
has a proper uzladerétanding. of his rights and obligations. But as =

- general rule, the Departinent does not have the capability to furnish
a legal adviser in all possible situations covered by section 1(k).

It is also assumed that preliminary cuestioning to establish
whether or not there has beon misconduct in the periortﬁance of
official duties would not be considered within the coverage of section
(k). In this respect, the Department distinguishes this kind of questioning

frem the formal gquestioning which would follow after preliminary {nguirics
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have _established the misconduct. To coastrue this section otherwise
would mean that a supervisor's ability to recolve day-to=day employment
incidents and to provide constructive guldance concerning an cmployec's

jbb performance would be replaced by time consuming and expensive

legal consultations.,

Section 1{1) prohibits reprisals against an employee {vho refuse§
to submii ox comply wit‘ﬁ aay requirement made unlawful by S. 1035,
or who avails himseclf of the remedies provided by the bill. Reprisals
weuld include discharge, discipline, demotion, deaying promotion,
relocation, reassigmmeﬁt. or otherwise discriminating in the terms of
his cmployment. While the Department agrees that reprisals have no
rp}.ace in personnel management programs, sectioa 1{l} does raisc some
practical operating problems pfxrticularly as it rclates to the reassignment
of those holding extremely sensitive ﬁcsitioﬁa. For éxamgle. the
Department may receive reliable information that an employee occupying
such a position has been spending large sums of money far beyond his
normal income and that; he has been seen in cormpany wﬁth foreign agents.,
Should his supervisor question him about his unexplained affluence, and
the employee refuse to answer, the Department might elect to reassign
him, pending completion of the investigation.. Thercupon, the employee

might charge that this action constituted 2 reprisal within the meaning
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of zection 1{1), when, in fact, the reassignment was bat a rea;onable
aand necessary precautionary measure. Under these circumatances,
it is belicved that this section should be modified by deleting the words
“relocate, reassign' from line 24, page 7. The Department should not

be foreclosed from taking acticn of this nature to protect the national

gecurity under pain of belng threatened with a law suit.

Section 2 makes it unlawful for Clvil Service employees to
viclate or attempt to violate any of the provisions of scctlon 1.

The Department defers to the views of the Commission on thie section.

Scetion 3 prohibits a military supervisor from requiring ox
requesting a civilian employee to perform any act or submit to any
requirernonts made unlawiul by scction 1.. The Department agrees that
the bill should apply to military offlcers supervising civilians in thea.
gsame manner that it applies to civillan supervisors. But section 3,
when taken in conjunction with section 5{1_).' discriminates agéinst
military officers by singling them out Afrom all othex mém'bera of a
class and ma!::..izig' them the only supervisors who are subject to criminal
peualitics for mi:—:condx_xc.t. Pecause of this, these provisions appear
comtih.ztidnany guestionable and shou!ﬁ e reconsidered., Actually,
an empldyec is not without remedy if he has cause tc:s bé:liave that his

military superior is commiting a wrong coastitating 2 crime under the
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Uniform dee of Military Justice. Under paragraph 29 of the Manual
for Courts Martial, 1951, any person having knowledge of the offense
may present a violation of the act to duly constituted military authoritics.
Additiaﬁaﬂy. from a technical drafting standpoint, scciion 3 should'
be modified to read, in part: "#¥k under his authority to act with
regard to any civilian employee of the executive branch of the United
States Goverarnent under his authority or subject to his supervision
in a manner made unlawfal by soction 1 of this Act.' Section 1 pro-

hibitions are not all castdn terms of "reguire and vequesat,”

Bection 4 provides that an employse may sue to enjoin 2 violation
or threatened violation of scoctions 1, 2 or 3, or obtain redress thereirom
without alleging damages or exhausting any administrative remedy. Also,
with the employee's consent, any employee organization may file the _
sult or intervene. The Bepaz;tment is opposed to section 4 for a number
of reasons. It would actively eacourage the aveidance of agency procedures
aud permit the filing of frivulous suits, It would overburden the courts
inasmuch as evidentlary hearings would be required in many cases. It
would undermine gz-iavance and adverse action procedures under the
miistaken presumption that present employee grievances are not fairly
considered. (Contrary to this presumption,. the grievance figures in

onc of the milltary departmcents shows thut in FY 1967, 36.8% of the
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grievancx:s‘ weve resolved in the employee's favor at the fivst level
of consideration and 66. 7% were resolved favorably at the second
level. ) It would greate an independeant reomedy for .onc group of
grievances, whereas all other grievances weuld continue to be prcdesaed
through normal agency grievance procedures. It would vestin empibyee
ovganizations the right to bring suit or intefvene, with the employee's
consent, even though the ovrganization has no identifinble intorest with
the activity with which the employee is assigned, 2 concept contrary to
well accepted principles of employee~managoment relationships. To
meet thege objections, it is recommendad that the phrase reading,
“without regard to whether the aggrieved party shall have exhausteé»any
administrative remedies that may be provided by law, " appearing on
lines 22 - 24 of page 11, be changed to read, “'when the aggrleved party
zshall have exhausted any administrative remedics that may be provideé.
by law.™ In addition, it is recommended that the last two sentences

of scction 4 appearing on lines 5 - 16 of page 12, be deleted.

Section 5 would émate a.Board on Employec's Rights to investigate
complaints of viclations ox threaténed violations znd to conduct hearings.
The Board would be exmpowered to reprimand, suspend, or remove
civilian afifciaia viclating the act. Military violator caaes would be

referred to the mﬂit&ry departments for prosccution under the Uniform
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Code of Military Justice. Fedexal employe# organizautions could inter-
vene in the éroceedings H they are "in any dcgrée" concernad with
employment of the category in which the alleged violation cccurwved,
The Departinent is opposcd to the creation of an independent Board
for a number of reasons. It would circumvent agency grievance pro-
ceéures: by permitting an employee to file a complaint directly with the
Board, - It would imping;,e upon the suthority of the appolating agency
by vesting disciplinary action in an outside agency instezd of the appoiating
agency ox the Civil Sexvice Commission. As to the Board's action -
againat military viclators, it would create 2 number of problems. The
investigation, hearing and report of the Doard weould have littls direct
eifect on any court-martial praceedihgs since they would not appear
to qualify as a pretrial investigation undexr Axticle 32 of the Uniform
Code of Military Su.séice. ‘Hﬁweve‘r, the Board's report recommending
court-martial éroaeadinga would raise the zpectre of "command influcnce
since the Board's report would be submiited to the President, the
Congress, and the general courts -mﬁrtial convening authority. It
would also violate cmployse privacy by permitiing inter;rentinn by
caployee organizations without regard to the wishes of the employee, ‘\'
and would negate the cmployee-managemeut system established by

Fxeculve Order 10088, - : : S
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If the Congreus decides section B s;rhou.'id be retained over the
objections of the Department, it is recomumended that the fivst sentence
of section 5(h} beginning on page 14 be deleted and @ new sentencs
sgubctituted reading substantially as follows: “"The Board shall not
entsriain a complaint from or on behalf of an agyricved party, unlcas
the remedy sought by him shall have been denied in whole or in paxt
by a final agency decision.’ Further, in order to provide {or the
choervance of the procedural protections afforded civilian ﬁolatﬁra _
by title 5, United Statee Code, it iz recormunended that section 5(&{)(3)(}&)
e deleted and the following &’ubstimtéd: "in the case of 2 civilian
officer or employec of the United States, other than any officer appointed
by the President, by and with the advice and coﬁé&nt of the Scnats,
~who \dal:;tes thiz act, forward ita decision to the agency for determina-
tion of the severity and application :nf the penalty to be effected consonaant

with statutory protections afforded by title 5 of the United States Code."

Section 6 would permiﬁ the CIA, NSA, and FEI to conduct poly~
graph and psychological tests concerning an employee"% personal family
relationships, religlon, sexual conduct and financial affairs when a-
specific determination is made that the protection of national scourity
50 r.-equirea. {Inquiries would still be bm_‘red.under section 1 if the

employee were plmply interrogated about such matters without use of
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polygraph o psychalogical tests.) If the added measures of protection
to national securiiyarenceeded by the agencics cited, it is necded as
mmch i not more by those elements of the Deparil:mr:-nt of Defense
conceruncd with planning and execution of strateglic and tactical military
operations. Alse, if the broader interests of national security are to
be served, it is necessary that information about and resulting from the
sensiifve activities of the CIA, NSA, and ¥FBI must be disseminated
to sclected ps:rsﬁnnel throughout the Df:fense Department. This is now
the case, Tllc:e;forﬁ:, to a congiderable degree, any added méasure ‘! .'
of perponnel sccurily by the three excepted agencies is wasted unless 0
it is maiched within the Defense De::partment. Accordiagly, it is
recommended that section 6 be amended to grant the Secreta:;y of Defense, -
the Secrctaries of the Military Departmoents and their designeca, the

same cxceptions granted to the Dircctore of C1A, NSA and F2I,

Section 7 provides that each depart;neﬁt niay establish its
own grievance procedures, but that these proced{z:ces shall not preclude
a suit under scction 4 or a complaint to the Boaxd on ¥mployeea' Rights
under scction b, The Department fixmly believes that an employes should
first seck velief through hia own &cpartment'.s grievance procedures,
and that ouiside review should be permitted only after camﬁlzzstion of -

Departmental action. ,Accbrdingly, the phrasc. "hut the existence of
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such procedures shall not preclude any spplicant or employee from
pursuing the remedies established by this Act or any other remedies
provided by law, " appearing on lneg 22 - 25 of pagc; 18 of the bill,
should be deleted, o provido three alternative wmeans of resolution
of this particular type of griévancc -- one through the traditional
gricvance syctem, oue through the newly created, but yet administrae
tive, Board on Employees! Rights, and one through 1mm:ediate access
to the United States District C;oux'ts. increases the prospects of divergent
interpretations which will operate to the advantage of neither the

cmployee nor his supervizor.
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